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Title  45 — Public  Welfare 

CHAPTER  1 — OFFICE  OF  EDUCATION, 
DEPARTMENT  OF  HEALTH,  EDUCA¬ 
TION,  AND  WELFARE 

PART  11&— FINANCIAL  ASSISTANCE  TO 
MEET  THE  SPECIAL  EDUCATIONAL 
NEEDS  OF  EDUCATIONALLY  DEPRIVED 
CHILDREN 

Miscellaneous  Amendments 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
March  21,  1973,  (38  FR  7438),  setting 
forth  certain  requirements  and  provi¬ 
sions  for  determining  the  comparability 
of  services  provided  in  project  areas  with 
State  and  local  fimds  by  local  educa¬ 
tional  agencies  receiving  financial  assist¬ 
ance  imder  Title  I  of  the  Elementary  and 
Secondary  Education  Act.  Comments 
both  formal  and  informal  that  were  re¬ 
ceived  with  respect  to  the  proposed  rules 
have  been  reviewed  and,  in  light  of  those 
comments  and  further  study  of  the  prob¬ 
able  Impact  of  the  proposed  rules,  certain 
changes  have  been  made  as  indicated 
below. 

Summary  of  Changes 

1.  The  substance  of  the  second  sen¬ 
tence  In  paragraph  (c)  (3)  of  the  notice 
of  propo^  rulemaking  has  been  placed 
In  a  new  subparagraph  (7)  imder  p>ara- 
graph  (b) .  The  purpose  of  this  change 
ts  to  put  all  of  the  data  requirements  in 
paragraph  (b).  Instructional  equipment 
has  been  eliminated  from  the  items  on 
which  cost  data  would  have  to  be  secured 
In  the  event  that  the  local  educational 
agency  fails  to  meet  the  criteria  with  re¬ 
spect  to  its  instructional  staff  ratios  and 
Its  annual  expenditures  per  child  for  in¬ 
structional  salaries.  Expenditures  for  in¬ 
structional  equipment  imder  most  school 
accounting  systems  are  considered  cap¬ 
ital  expenditure  or  replacement  expendi¬ 
tures  and  not  instructional  expenditures. 
Moreover,  such  equipment  is  available 
for  use  over  a  substantial  period  of  time 
and,  therefore,  cannot  be  appropriately 
segregated  with  expenditures  over  a  one 
or  two  year  period  for  materials  and 
supplies.  The  new  subparagraph  has  also 
been  reworded  so  that  the  data  on  ex¬ 
penditures  for  materials  and  supplies,  in¬ 
cluding  textbooks  and  library  resources, 
will  include  such  expenditures  not  only 
for  the  current  year  but  also  expendi¬ 
tures  for  materials  and  supplies  on  hand 
that  were  purchased  in  preceding  years. 

2.  In  the  last  i>art  of  paragraph  (b) 
the  date  for  reports  required  for  fiscal 
1973  has  been  changed  from  a  date  not 
later  than  April  15,  as  specified  by  the 
Commissioner,  to  a  date  no  later  than 
May  31,  as  specified  by  the  State  educa¬ 
tional  agency.  The  date  by  which  the 
local  educational  agency  shall  report  to 
the  State  educational  agency  has  been 
changed'to  June  30  for  fiscal  1973  data. 
The  dates  for  fiscal  1974  have  not  been 
changed  and  will,  as  previously  indicated, 
be  specified  by  the  Commissioner. 

3.  The  notice  of  proposed  rulemaking 
did  not  include  a  standard  for  deter¬ 
mining  the  comparability  of  local  educa¬ 
tional  agencies  with  respect  to  their  ex¬ 
penditures  for  textbooks,  library  re¬ 
sources  and  other  instructional  materials 
and  supplies.  Consequently,  it  was  neces¬ 


sary  to  insert  a  standard  which  now  ap¬ 
pears  in  paragraph  (c)(3).  'Iliat  para¬ 
graph  now  requires  that  for  those  local 
educational  agencies  that  are  required  to 
report  such  expenditures,  those  expendi¬ 
tures  per  child  as  specified  in  paragraph 
(b)  (7),  shall  be  not  less  than  95  percent 
of  such  expenditure  per  child  in  all  other 
public  schools  in  the  applicant’s  district. 

4.  Further  consideration  was  given  to 
the  need  for  actually  determining 
whether  or  not  certain  local  educational 
agencies  are  maintaining  comparability 
during  period  when  migratory  children 
of  migratory  agricultural  workers  are 
residing  in  the  districts  of  those  agencies. 
As  a  result,  a  new  paragraph  (d)  has 
been  inserted  authorizing  the  Commis¬ 
sioner  to  establish  dates  for  special  re¬ 
ports  for  those  l(x;al  educational  agencies 
in  whose  school  districts  substantial 
numbers  of  migratory  children  of  migra¬ 
tory  agricultural  workers  temporarily  re¬ 
side.  The  dates  selected  will  be  within  pe¬ 
riods  when  such  school  districts  experi¬ 
ence  their  peak  enrollments  of  migratory 
children. 

5.  A  modification  has  been  made  to 
paragraph  (f)  concerning  the  grouping 
of  schools  by  corresponding  grade  levels 
which  permits  schools  serving  nine  or 
more  grade  levels  above  kindergarten  to 
be  considered  as  a  separate  group  apart 
from  the  applicant  agency’s  elementary. 
Intermediate  or  junior  high,  and  high 
schools  for  the  purpose  of  determining 
comparability. 

6.  A  provision  has  been  added  in  new 
paragraph  (g)  excluding  special  educa¬ 
tion  classes  from  comparability  deter¬ 
minations.  However,  local  educational 
agencies  will  be  required  to  provide  serv¬ 
ices  with  State  and  local  funds  to  handi¬ 
capped  children  in  project  areas  that  are 
comparable  to  the  services  provided  for 
such  children  in  attendance  areas  not 
designated  for  projects. 

7.  A  provision  has  been  added  which 
Indicates  that  documents  and  worksheets 
upon  which  a  local  educational  agency 
bases  its  comparability  report  will  be 
available  to  the  public  in  accordance  with 
current  public  information  regulations 
contained  in  45  CJFR  116.17(n). 

Summary  of  Comments 

A  review  of  the  comments  received  on 
the  notice  of  proposed  rule  making  indi¬ 
cated: 

1.  Considerable  support  for  and  few 
objections  to  the  single  ratio  of  children 
to  instructional  staff. 

2.  A  number  of  objections  to  the  pro¬ 
visions  requiring  the  collection  of  data 
and  determinations  of  comparability  on 
expenditures  for  instructional  materials 
and  supplies  and  instructional  equipment 
with  particular  objections  to  the  inclu¬ 
sion  of  instructional  equipment. 

In  response  to  these  objections  changes 
have  been  made  as  described  above  in 
paragraph  .  1  under  “Summary  of 
Changes”.  The  requirement  was  not  elim¬ 
inated  because  such  action  was  consid¬ 
ered  to  be  contrary  to  congressional 
intent. 

3.  Considerable  support  for  the  use  of 
current  data. 

4.  Numerous  requests  for  the  exclusion 
of  data  ba.sed  on  enrollment,  staffing  and 


expenditures  for  special  education 
classes. 

These  comments  emphasized  that  special 
education  classes  by  their  nature  require 
smaller  pupil-staff  ratios,  and,  if  included 
in  the  over-all  comparability  determina¬ 
tion,  would  unfairly  distort  the  compari¬ 
sons  between  schools  with  such  classes 
and  those  without.  In  response  to  these 
comments  a  new  provision  has  been 
added  as  described  above  in  paragraph  6 
under  “Summary  of  Changes”, 

5.  Requests  for  another  grouping  by 
grade  levels  for  schools  containing  both 
elementary  and  secondary  grades. 

The  basis  for  this  request  was  the  fact 
that  such  schools,  combining  as  they  do 
both  the  lower 'grades  and  the  higher 
grades  (where  larger  per  pupil  expendi¬ 
tures  are  required  than  in  the  lower 
grades),  would  be  more  fairly  compared 
to  each  other  within  a  separate  category. 
A  provision  effectuating  this  proposed 
change  has  been  added  in  paragraph  (f ) . 

6.  Objections  to  the  comparison  of 
schools  with  widely  varying  enrollments 
since  smaller  schools  normally  require 
smaller  staff  ratios  and,  hence,  are  likely 
to  have  higher  expenditures  per  pupil. 

It  has  been  pointed  out  in  this  connec¬ 
tion  that  in  some  cases  State  require¬ 
ments  dictate  different  staff-pupil  ratios 
depending  on  school  size.  The  present 
regulation  contains  a  provision  for  the 
separate  comparison  of  schools  enrolling 
100  students  or  less.  However,  those  who 
commented  stated  that  this  exception 
does  not  go  far  enough.  This  problem  is 
presently  under  consideration.  No  change 
has  been  made  at  this  time ;  it  is  believed 
that  before  a  new  rule  is  published  fur¬ 
ther  study  and  additional  data  are  re¬ 
quired  as  to  the  effect  of  the  principle  of 
economies  of  scale  and  of  wide  dispari¬ 
ties  in  school  size  on  staffing  and  expend¬ 
iture  patterns. 

7.  Objections  to  the  requirement  for 
reporting  pajdnents  for  length  of  service 
(longevity)  since  such  payments  are  not 
Included  in  determining  comparability. 

The  regulation  retains  the  requirement 
that  the  amounts  of  instructional  per¬ 
sonnel  salaries  attributed  to  longevity  be 
reported.  Such  data  are  needed  in  order 
that  the  Commissioner  may  assess  the 
impact  of  the  exclusion  of  payments  for 
longevity  on  comparability  determina¬ 
tions. 

8.  Requests  that  the  State  educational 
agency  rather  than  the  Commissioner 
set  the  dates  for  the  collection  of  data 
and  that  local  educational  agencies  be 
permitted  to  present  data  for  an  entire 
reporting  period  including  the  specified 
date  rather  than  just  for  that  date. 

The  regulation  retains  the  requirement 
that  beginning  with  fiscal  year  1974  the 
Commissioner  rather  than  the  State  edu¬ 
cational  agencies  will  set  dates  for  the 
collection  of  data.  This  provision  will  en¬ 
able  the  Commissioner  to  coordinate  the 
reporting  cycles  for  comparability  re¬ 
ports  with  the  reporting  cycles  for  other 
data  pertinent  to  education  to  be  secured 
by  the  Office  of  Education  or  the  Depart¬ 
ment.  An  appropriate  change  with  re¬ 
spect  to  the  presentation  of  data  for  a 
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regular  school  reiJorting  period  is  in¬ 
cluded  in  paragraph  (b) . 

9.  Requests  that  the  5  percent  vari¬ 
ance  for  each  of  the  criteria  be  increased 
and  that  a  full-time  equivalent  clause 
similar  to  the  one  in  the  previous  regu¬ 
lations  be  included. 

The  5  percent  variance  has  been  retained 
because  such  variance  is  in  keeping  with 
recent  court  decisions  involving  equity 
of  resource  allocation  among  schools,  and 
is  intended  to  strike  a  reasonable  bal¬ 
ance  in  establishing  a  standard  for  the 
administration  of  the  comparability  re¬ 
quirement.  The  full-time  equivalent 
clause  contained  in  the  previous  regula¬ 
tion  is  no  longer  considered  necessary 
now  that  the  three  separate  criteria  for 
Instructional  staff  have  been  replaced  by 
a  single  criterion,  namely,  the  ratio  of 
children  enrolled  to  all  Instructional 
staff. 

10.  Objections  to  application  of  the 
regulations  to  fiscal  year  1973:  corre¬ 
sponding  recommendations  that  the 
deadlines  for  data  collection  and  report¬ 
ing  be  postponed  until  fiscal  year  1974. 

Section  141(a)(3)(C)  of  the  governing 
statute  (20  U.S.C.  241(e)  (a)  (3)  (O)  re¬ 
quires  the  submission  of  comparability 
reports  on  or  before  July  1  of  each  year 
and  precludes  approval  of  an  application 
for  a  Title  I  project  in  the  absence  of  a 
satisfactory  comparability  report. 

11.  Several  objections  to  the  use  of 
polnt-ln-time  data  and  corresponding 
recommendations  for  the  continued  use 
of  historical  data.  The  requirement  that 
data  be  secured  as  of  a  point-in-time  in 
the  current  year  has  been  retained  be¬ 
cause  it  is  considered  to  be  more  accurate 
and  up-to-date.  When  the  reporting 
cycle  is  fully  operative  such  data  will  be 
necessary  to  insure  that  the  required  cor¬ 
rective  action  is  taken  in  the  current 
year. 

12.  Recommendations  that  State  and 
local  compensatory  funds  be  excluded 
from  comparability  determinations. 

The  adoption  of  such  recommendations 
is  precluded  by  the  governing  stetute 
which  requires  a  determination  that 
State  and  local  funds  are  being  used  to 
provide  services  in  project  areas  that  are 
comparable  to  those  in  non-project  areas 
and  makes  no  exception  concerning  State 
and  local  funds  for  compensatory  educa¬ 
tion. 

13.  Recommendations  that,  instead  of 
comparing  staff  and  expenditure  ratios 
for  each  Title  I  project  school  with  the 
ratios  for  all  non-Tltle  I  schools,  the 
averages  for  all  Title  I  schools  as  a  group 
should  be  compared  with  the  averages  for 
non-Tltle  I  schools.  This  suggestion  was 
rejected  because  its  adoption  would  iDer- 
mit  substantial  understafflng  and  imder- 
funding  of  individual  Title  I  schools. 

After  consideration  of  the  above  sum¬ 
marized  comments.  Part  116  of  Title  45 
of  the  Code  of  Federal  Regulations  is 
hereby  amended  as  set  forth  below. 

Effective  date.  Since  these  regulations 
were  published  in  the  Federal  Register 
on  March  21.  1973,  In  substantially  the 
form  set  forth  below  as  a  notice  of  pro¬ 
posed  rulemaking,  these  regulations  shall 
be  effective  June  28, 1973. 

FEDERAL 


(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  13.428.  Educationally  Deprived 
Children — Local  Educational  Agencies  (Title 
I,  ESEA) ) 

Dated:  June  11,  1973. 

John  Ottina, 

Acting  U.S.  Commissioner 
of  Education. 

Approved:  June  21, 1973. 

Caspar  W.  Weinberger, 

Secretary  of  Health, 

Education,  and  Welfare. 

Section  116.26  is  revised  to  read  as 
follows: 

§  116.26  Conipurabilily  of  services. 

(a)  A  State  educational  agency  shall 
not  approve  an  application  of  a  local 
educational  agency  for  a  grant  under  sec¬ 
tion  141(a)  of  the  Act,  or  make  payments 
of  title  I  funds  under  a  previously  ap¬ 
proved  application  of  such  agency,  imless 
that  local  educational  agency  has  demon¬ 
strated,  in  accordance  with  paragraph 
(c)  of  this  section,  that  services  pro¬ 
vided  with  State  and  local  funds  in  title 
I  project  areas  are  at  least  comparable 
to  the  services  being  provided  with  State 
and  local  funds  in  schools  serving  at¬ 
tendance  areas  not  designated  as  title  I 
project  areas.  Such  approval  shall  not  be 
given  unless  the  local  educational  agency 
also  provides  the  assurances  and  the  ad¬ 
ditional  information  required  by  para¬ 
graph  (e)  of  this  section  with  respect  to 
the  maintenance  of  comparability.  For 
the  purpose  of  this  section.  State  and 
local  funds  include  those  funds  used  in 
the  determination  of  fiscal  effort  in  ac¬ 
cordance  with  §  116.45. 

(b)  The  State  educational  agency 
shall  require  each  local  educational 
agency,  except  as  provided  in  paragraph 

(1)  of  this  section,  to  submit  a  report  in 
such  form  as  the  Commissioner  will  pre¬ 
scribe,  containing  the  information  I'e- 
quired  by  the  State  educational  agency 
to  make  the  determinations  specified  in 
paragraph  (c)  of  this  section.  Such  re¬ 
port  shall  include  the  following  data  for 
each  public  school,  unless  such  school  is 
exempted  by  paragraph  (h)  of  this 
section,  serving  a  project  area  and,  on 
a  combined  basis,  for  all  other  schools  of 
corresponding  grade  levels  (as  grouped  in 
accordance  with  paragraph  (e)  of  this 
section) : 

(1)  The  number  of  children  enrolled, 

(2)  The  full-time  equivalent  number 
of  certified  and  noncertified  instructional 
staff  members,  who  are  paid  with  State 
or  local  funds  regularly  assigned  to  such 
public  school  or  schools, 

(3)  The  total  portion  of  salaries  for 
such  instructional  staff  members  which 
is  based  on  length  of  service  (longevity), 

(4)  The  total  amount  of  State  and 
local  funds  being  expended  on  an  annual 
basis  for  salaries  for  such  instructional 
staff  members  less  the  amount  of  such 
salaries  based  on  length  of  service 
(longevity), 

(5)  The  number  of  enrolled  children 
as  reported  imder  subparagraph  (1)  of 
this  paragraph  per  Instructional  staff 
member  as  reported  under  subparagraph 

(2)  of  this  paragraph, 
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(6)  The  amoimt  expended  per  enrolled 
child  for  salaries  Tor  instructional  staff 
as  reported  imder  paragraph  (b)  (4)  of 
this  section,  and 

(7)  In  the  case  of  a  local  educational 
agency  which  fails  to  meet  the  require¬ 
ments  of  paragraph  (c)  (1)  or  (2)  of  this 
section,  a  report  showing  the  amount  ex¬ 
pended  and  to  be  expended  in  total  and 
per  child  for  textbooks,  library  resources, 
and  other  instructional  materials  and 
supplies,  as  defined  in  §  117.1(i)  of  this 
chapter,  (including  the  amount  expended 
in  previous  years  for  all  such  items)  that 
have  been  or  will  be  made  available  for 
use  in  the  current  fiscal  year. 

The  data  required  by  this  paragraph 
shall  be  as  of  a  date  not  later  than  May 
31  for  fiscal  year  1973,  as  specified  by  the 
State  educational  agency  and  not  later 
than  November  1  for  fiscal  year  1974  and 
succeeding  fiscal  years,  as  specified  by 
the  Commissioner.  The  local  educational 
agency  with  the  approval  of  the  State 
educational  agency  and  the  Commis¬ 
sioner  may,  however,  submit  data  based 
on  averages  for  a  definite  regular  school 
reporting  period  which  includes  the  date 
specified  by  the  State  educational  agency 
or  the  Commissioner  as  the  case  may  be. 
The  report  required  by  this  paragraph 
shall  be  filed  with  the  State  educational 
agency  not  later  than  June  30  of  fiscal 
year  1973  and  not  later  than  December  1 
of  each  succeeding  fiscal  year.  All  data 
reported  to  the  State  educational  agency 
in  accordance  with  this  paragraph  shall 
be  as  of  the  same  date.  The  term  “in¬ 
structional  staff  members”  as  used  in 
this  section  means  staff  members  who 
render  direct  and  personal  services  which 
are  in  the  nature  of  teaching  or  the  im¬ 
provement  of  the  teaching-learning  situ¬ 
ation.  The  term  includes  teachers,  prin¬ 
cipals,  consultants,  or  supervisors  of 
instruction,  librarians,  and  guidance  and 
psychological  personnel:  it  also  includes 
aides  or  other  paraprofessional  personnel 
employed  to  assist  such  instructional 
staff  members  in  providing  such  services. 

(c)  The  services  being  provided  by  the 
local  educational  agency  with  State  and 
local  funds  in  a  title  I  project  area  shall 
be  deemed  to  be  comparable  to  the  serv¬ 
ices  being  provided  with  such  funds  in 
areas  not  being  served  under  said  title  I 
upon  the  determination  by  the  State  ed¬ 
ucational  agency  that  for  schools  serving 
corresponding  grade  levels: 

(1)  The  number  of  children  enrolled 
per  instructional  staff  member,  reported 
in  accordance  with  paragraph  (b)(5)  of 
this  section,  for  each  public  school  serv¬ 
ing  a  title  I  project  area  is  not  more  than 
105  percent  of  the  average  number  of 
children  per  instructional  staff  member 
in  all  other  public  schools  in  the  appli¬ 
cant’s  district: 

(2)  The  annual  expenditure  per  child, 
determined  in  accordance  with  para¬ 
graph  (b)(6)  of  this  section,  in  each 
public  school  serving  a  title  I  project 
area  is  not  less  than  95  percent  of  such 
expenditure  per  child  in  all  other  public 
schools  in  the  applicant’s  district: 

(3)  For  those  local  educational  agen¬ 
cies  required  to  report  under  paragraph 
(b)  (7)  of  this  section,  the  expenditure 
per  child  for  textbooks,  library  resources, 
and  other  instructional  materials  and 
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supplies,  determined  In  accordance  with 
that  paragraph,  In  each  public  school 
serv’ing  a  title  I  project  area  is  not  less 
than  95  percent  of  such  exp>enditure  per 
child  in  all  other  public  schools  in  the 
applicant’s  district. 

If  any  school  serv'ing  a  title  I  project  area 
is  determined  not  to  be  comparable  under 
tills  paragraph,  no  further  payments  of 
title  I  funds  shall  be  made  to  the  local 
educational  agency  imtil  that  agency  has 
taken  the  action  required  by  paragrsqih 
»kKl)  of  this  section  to  overcome  such 
lack  of  comparability. 

(d>  For  the  purpose  of  this  section  the 
Commissioner  may  designate  those  local 
educational  agencies  which  enroll  sub¬ 
stantial  numbers  of  migratory  children 
of  migratory  agricultimal  workers  from 
which  a  State  educational  agency  shall 
secure  s^iecial  reports.  Each  such  report 
shall  be  In  the  form  prescribed  in  para¬ 
graph  (b)  and  the  data  provided  shall 
be  as  of  the  date  prescribed  by  the  Com¬ 
missioner.  Such  date  will  be  selected  on 
the  basis  of  the  best  available  informa¬ 
tion  indicating  when  the  highest  con¬ 
centration  of  migratory  children  of  mig¬ 
ratory  agricultural  workers  in  the  local 
educational  agency’s  district  is  most 
likely  to  occur.  The  Commissioner  will 
also  designate  the  date  such  a  special 
report  shall  be  submitted  to  the  State 
educational  agency  and  by  that  agency 
to  him  (which  date  shall  be  no  earlier 
than  sixty  days  after  publication  of  this 
rule  in  the  Federal  Register  in  the  case 
of  the  fiscal  year  ending  June  30,  1974). 
The  State  educational  agency  shall  de¬ 
termine  on  the  basis  o'  such  special  re¬ 
port  whether  the  local  educational 
agency  is  providing  comparable  services 
in  project  areas  in  accordance  with  para¬ 
graph  (c)  and  shall  take  such  action  as 
may  be  required  by  that  paragraph. 

(e)  On  or  before  July  1, 1973,  and  July 
1  of  each  succeeding  year  each  local  edu¬ 
cational  agency  shall  file  with  the  State 
educational  agency: 

(1)  An  assurance  that  the  cmnparabil- 
Ity  of  services  previously  demonstrated 
with  respect  to  title  I  project  areas  in 
accordance  with  paragraph  (c)  of  this 
section  will  be  maintained  in  all  such 
areas,  including  areas  serving  migratory 
chUdren  of  migratory  agricultural  work¬ 
ers,  that  will  be  designated  as  title  I 
project  areas  for  the  fiscal  year  beginning 
that  July  1,  and 

(2)  Data  on  schools  serving  attendance 
areas,  if  any,  that  will  be  designated  for 
title  I  projects  for  the  fiscal  year  begin¬ 
ning  that  July  1  but  were  not  designated 
for  such  projects  in  the  preceding  fiscal 
year.  Such  data  shall  show  either  that 
such  schools  would  have  been  compara¬ 
ble  during  the  preceding  fiscal  year  if 
those  areas  had  been  designated  for  proj¬ 
ects  or  will,  as  the  result  of  specific  ac¬ 
tion  by  the  local  educational  agency,  be 
comparable  during  the  fiscal  year  be¬ 
ginning  that  July  1,  and 

(3)  An  assurance  that  the  amount  of 
textbooks,  library  resources,  and  other 
instructional  materials  and  supplies  (as 
defined  in  §  117.1(1)  of  this  chapter) 
actually  available  per  chfld  for  use  in 
each  school  serving  a  title  I  project  area 
will  be,  for  that  fiscal  year,  at  least  com¬ 


parable  to  the  amount  available  per  child 
during  such  fiscal  year  in  all  other  public 
schools  in  the  applicant’s  district. 

(f )  For  purposes  of  this  section  a  local 
educational  agency  shall  group  its  schools 
by  corresponding  grade  levels  not  to  ex¬ 
ceed  three  such  groups  (generally  desig¬ 
nated  as  elementary,  intermediate  or 
junior  high  school,  and  high  school  or 
secondary)  for  all  the  schools  in  the 
agency’s  district.  A  school  serving  grades 
in  two  or  three  such  groups  shall  be  in¬ 
cluded  in  that  group  with  which  it  has 
the  greatest  number  of  grades  in  com¬ 
mon.  Where  the  number  of  grades  in 
common  are  equal  between  two  or  more 
groups,  the  school  shall  be  included  in 
the  lower  grade  division.  For  example,  a 
local  educational  agency  might  have  the 
following  grade  span  organization:  K-6 
(elementary),  7-9  (jimior  high),  and  10- 
12  (senior  high).  In  addition,  the  local 
educational  agency  might  have  an  inter¬ 
mediate  school  serving  grades  5-8.  Since 
this  intermediate  school  has  two  grades 
in  common  with  the  elementary  division 
(grades  5  and  6)  and  two  grades  in  com¬ 
mon  with  the  jimior  high  division  (grrades 
7  and  8),  it  would  be  included  in  the 
lower  grade  division  (elementary)  for 
determining  comjjarabillty.  However, 
schools  serving  nine  or  more  grade  levels 
above  kindergarten  may  be  considered 
as  a  separate  group  which  may,  if  nec¬ 
essary,  constitute  a  fourth  group. 

(g)  In  cases  w'here  handicapped  chil¬ 
dren  (as  defined  in  S  121.2  of  this  chap¬ 
ter)  or  children  with  specific  learning 
disabilities  (as  defined  in  §  121.2  of  this 
chapter)  are  enrolled  in  separate  special 
education  classes,  all  those  children  and 
the  teachers  and  other  instructional  staff 
members  who  serve  them  shall  not  be 
considered  by  the  local  educational 
agency  in  determining  the  comparability 
of  services  provided  in  project  areas. 
Where  such  special  education  classes  are 
provided.  State  and  local  fimds  must  be 
used  to  provide  services  to  handicapped 
children  residing  in  project  areas  which 
are  comparable  to  such  services  provided 
to  similarly  handicapped  children  resid¬ 
ing  in  nonproject  areas. 

(h)  A  school  with  an  enrollment  of  100 
children  or  less  (as  of  the  date  or  dates 
the  data  required  by  paragraph  (b)  of 
this  section  are  collected)  shall  not  be 
Included  for  purposes  of  this  section  un¬ 
less  the  local  educational  agency  oper¬ 
ates  schools  of  such  size  and  (iorre- 
sponding  grade  levels  both  for  areas  to 
be  served  and  areas  not  to  be  served 
imder  title  I  of  the  Act,  in  which  event 
such  schools  shall  be  considered  as  a 
separate  group. 

(i)  The  requirements  of  this  section 
are  not  applicable  to  a  local  educational 
agency  which  is  operating  only  one  school 
serving  children  at  the  grade  levels  at 
which  services  under  said  title  I  are  to 
be  provided  or  which  has  designated  the 
whole  of  the  school  district  as  a  project 
area  in  accordance  with  §  116.17(d). 

(j)  Local  educational  agencies  re¬ 
quired  to  report  under  this  section  shall 
maintain,  by  individual  schools  (1)  ap¬ 
propriate  resource  records.  Including  rec¬ 
ords  of  children’s  enrollment,  the  total 
expenditure  for  salary  and  the  amount 
thereof  based  solely  on  longevity  for  each 


full-time  instructional  staff  member  and 
the  prorated  total  salary  less  the 
amount  thereof  based  solely  on  longevity 
for  each  part-time  Instructional  staff 
member;  (2)  worksheets  showing  the 
total  number  of  full-time  instructional 
staff  members,  and  the  total  amount  of 
State  and  local  funds  being  expended  for 
salaries  for  such  full-time  and  part-time 
staff  members  less  the  total  amount  of 
such  salaries  based  solely  on  longevity; 
and  (3)  appropriate  records  document¬ 
ing  the  amount  expended  per  pupil  for 
textbooks,  library  resources,  and  other 
instructional  materials  and  supplies  ac¬ 
tually  available  during  the  current  school 
year.  Such  records  and  worksheets,  dem¬ 
onstrating  the  maintenance  of  compar¬ 
ability  for  the  entire  school  year,  shall 
be  filed,  indexed,  and  maintained  in  such 
a  manner  that  they  may  be  readily  re¬ 
viewed  by  appropriate  local.  State,  and 
Federal  authorities  and  shall  be  retained 
in  accordance  with  applicable  record  re¬ 
tention  requirements.  All  such  records 
and  worksheets  shall  be  available  to  the 
public  in  accordance  with  the  provisions 
of  §  116.17(n). 

(k)  By  January  1  of  each  year  the  State 
educational  agency  shall  submit  to  the 
Commissioner  in  such  form  as  he  will 
prescribe  a  copy  of  the  comparability  re¬ 
port  for  each  local  educational  agency  in 
the  State  which  he  has  determined  to  be 
in  a  national  sample  of  such  agencies  for 
that  year.  TTie  State  educational  agency 
shall  also  submit  to  the  Commissioner  by 
January  1  of  each  year  a  report  identify¬ 
ing  each  local  educational  agency  that 
failed  to  meet  the  comparability  require¬ 
ment  of  paragraph  (c)  of  this  section  on 
the  date  specified  imdrt-  paragraph  (b)  or 
(d)  of  this  section  and  indicating  for 
each  such  agency  either  (1)  that  such 
local  educational  agency  has  allocated  or 
reallocated  sufficient  additional  resources 
to  title  I  project  areas  so  as  to  come  into 
compliance  with  such  requirements  and 
has  filed  a  revised  comparability  report 
reflecting  such  compliance  or  (2)  that 
the  State  educational  agraicy  is  with¬ 
holding  the  payment  of  title  I  funds  to 
the  noncomidying  local  educational 
agency.  A  copy  of  each  revised  compara¬ 
bility  report  in  such  form  as  the  Com¬ 
missioner  will  prescribe  shall  be  Included 
with  the  State  educational  sigency’s  re¬ 
port  to  be  submitted  by  January  1.  Not 
later  than  March  31,  the  State  educa¬ 
tional  agency  shall  report  to  the  Commis¬ 
sioner  whether  any  noncomplying  local 
educational  agencies  have  come  into 
compliance,  and  if  so,  the  State  educa¬ 
tional  agency  shsdl  Include  revised  com- 
paribllity  reports  for  such  local  educa¬ 
tional  agencies  reflecting  such  compli¬ 
ance.  If  local  educational  agencies 
remain  out  of  compliance  as  of  that  date, 
their  applications  shall  be  finally  dis¬ 
approve  by  the  State  educational  agency 
(subject  to  the  right  to  a  prior  hearing 
as  provided  in  S  116.34(c)  of  this  part) ; 
and  the  entitlements  of  such  agencies 
shall  be  made  available  for  reallocation 
to  complying  local  educational  agencies 
in  the  State  in  accordance  with  the  pro- 
cediu-es  set  forth  in  S  116.9. 

(20  U.S.C.  241(e)  (a)  (S)) 
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